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STATEMENT OF THE CASE
Nature Of The Case

This case is an appeal of a Final Order issued by the Idaho State Board of Medicine
placing restrictions on Dr. Mena's license and awarding costs and attorney's fees.
Course Of The Proceedings

By Order dated May 14, 2012, the Idaho State Board of Medicine instituted proceedings
involving Dr. Mena under the Disabled Physician Act. The Examining Committee met with Dr.
Mena on June 13, 2012. The Examining Committee issued a report June 29, 2012, which was
accepted by the Board at their December, 2012 Board meeting. Since Dr. Mena was unwilling to
stipulate to voluntary restrictions, he was invited to personally appear at the March 1, 2013,
Board meeting, which Dr. Mena personally attended.

The Board again voted to accept the

Examining Committee report. Dr. Mena was still unwilling to voluntarily agree to follow the
recommendations and a hearing was scheduled for July 10, 2013. Following the hearing, the
Hearing Officer issued Recommended Findings of Fact and Conclusions of Law on November
14, 2013. The Board issued its Final Order January 7, 2014.
On March 4, 2014, Dr. Mena filed a Petition for Judicial Review with the Fourth Judicial
District. That appeal was assigned to Senior District Judge Gerald Schroeder. Following all
briefing and oral argument, Judge Schroeder issued his Opinion on Appeal on February 12, 2015.
In his lengthy and thorough Opinion on Appeal, Judge Schroeder affirmed the Board's Final
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but directed that the restrictions on Dr. Mena's license should be characterized using the
language ofldaho Code §54-1837(c)(2), rather than being referred to as "sanctions."
Consistent with Judge Schroeder's decision, on March 17, 2015, the Idaho State Board of
Medicine issued an Amended Final Order Following Appeal which included the small language
changes directed by Justice Gerald Schroeder. A copy of the Board's Amended Final Order
Following Appeal is attached to this Briefas Exhibit 1.
On March 25, 2015, Dr. Mena filed this appeal.
Statement Of Facts

Dr. Mena is a family practice physician who was first licensed by the Idaho State Board
of Medicine September 13, 2003. He practices in Jerome, Idaho. (Tr., p. 94, ls. 15-22.)
In 2007 and 2008, Dr. Mena went through various evaluations due to problems which
arose at St. Benedict's Hospital in Jerome, Idaho and which were also reviewed by the Board of
Medicine.
Dr. Mena was evaluated at the Betty Ford Center from February 28, 2007 to March 1,
2007. The Betty Ford records are included in Exhibit 11, pp. 12-106. Concerns regarding Dr.
Mena related to slurred speech, tired or depressed affect, inattentiveness and complaints about
inadequate record keeping, late dictations and possible inadequate medical care. (Exhibit 11, p.
12.)

During the Betty Ford evaluation, Dr. Mena conceded that he had "difficulties with

authorities" which had precipitated moves from prior positions in Provo, Utah; Washington
State; and Vermont. (Exhibit 11, p. 28.) During the Betty Ford evaluation, they did a complete
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evaluation of Dr. Mena's cognitive capabilities through use of a MicroCog Assessment. The
entire results of that assessment are found at Exhibit 11, pp. 58-106.

The psychologist

administering the MicroCog Assessment of Cognitive Functioning noted that Dr. Mena took an
unusually long period of time to complete the tests and many of his scores fell in the low range.
The evaluator stated: "Using norms for licensed professionals with this instrument, Dr. Mena's
scores show significantly compromised cognitive functioning and further testing is indicated".
(Exhibit 11, p. 42.) Another evaluator noted:
Using norms established for licensed professionals, Dr.
Mena's scores indicate that he is currently functioning
significantly below professional standards and further
neuropsychological testing is recommended. (Exhibit 11, p.
50.)
In the final Integrated Clinical Summary, while Betty Ford found no substance abuse
problems, they did diagnose Dr. Mena with obsessive compulsive disorder, a nonspecific
personality disorder with negativistic, obsessive-compulsive and narcissistic traits. (Exhibit 11,
p. 56.) At the time of the Betty Ford evaluation, Dr. Mena had no ongoing psychotherapy or
psychiatric care. The Betty Ford Center expressed the following opinion:
In the opinion of the CDE Team, Robert M. Mena, M.D., is
not currently fit to practice medicine. His suitability for
returning to work should not be reassessed until after he has,
(1) completed residential treatment as outlined above, (2)
been discharged with staff approval, (3) is currently
functioning cognitively within professional standards, (4)
enrolled in therapeutic monitoring programs directed by the
Idaho Medical Board Physician Recovery Network. (Exhibit
11, p. 57.)
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On August 1, 2007, the Colorado Physician Health Program referred Dr. Mena to Dr.
Craig Beaver in Boise for neuropsychological testing. The case summary from CPHP is found in
Exhibit 11, pp. 3-11.

The CPHP evaluation notes the concerns raised by the MicroCog

Assessment of Cognitive Functioning. (Exhibit 11, p. 4.) That same page notes that Dr. Mena
had a history of depressive disorder and he had recently begun treatment for anxiety disorder as
well as sleep disorder.

It was noted Dr. Mena did meet diagnostic criteria for depressive

disorder. (Exhibit 11, p. 5.) The report supported Dr. Mena's return to work in a clinic-based
setting with a caveat that his work be supervised in some way and with a recommendation that
Dr. Mena refrain from hospital work. (Exhibit 11, p. 6.)
In order to evaluate clinical skills, Dr. Mena submitted to a Physician Assessment and
Clinical Education Program (PACE), with those evaluations occurring December 20-21, 2007
and February 4-8, 2008. The PACE evaluation results are included as Exhibit 12. On Page 3 of
Exhibit 12, PACE again noted Dr. Mena's below average performance on processing speed,
general cognitive proficiency, reasoning/calculation, memory, spatial processing and general
cognitive functioning.

PACE reported that they did not observe any behaviors indicating

cognitive impairment. The evaluation noted relative weakness on the use of opioids. (Exhibit
12, p. 4.) The oral obstetrics examination found numerous deficiencies in Dr. Mena's knowledge
base and approach to treatment. (Exhibit 12, p. 7.) The conclusion found adequate performance
in family practice, but stated:
The oral exam administered by Dr. Gin revealed significant
deficiencies in Dr. Mena's approach to obstetrics. Due to the
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deficiencies, Dr. Mena should either discontinue his
involvement in obstetrics or pursue an intensive hands-on
training course or a fellowship program as a means to update
his knowledge base. (Exhibit 12, p. 8.)
Dr. Mena apparently attempted to question the recommendations of the PACE Program and sent
a series of emails to the PACE Program. In a letter dated October 3, 2008, the PACE Program
notified Dr. Mena that they would not accept any more emails, faxes, letters or phone calls from
him and that his file would be closed. (Exhibit 12, pp. 9-10.)
Finally, Dr. Mena completed a Center for Personalized Education for Physician
Evaluation at CPEP in Denver, Colorado. (Exhibit 13.) The Assessment was done November
10-11, 2008. (Exhibit 13, p. 5.) The CPEP Assessment Summary begins in Exhibit 13 at Page
32.

With respect to medical knowledge, the report found Dr. Mena demonstrated medical

knowledge that varied from adequate to poor and his knowledge of obstetrical topics lacked
adequate depth overall. (Exhibit 13, p. 33.) The CPEP evaluation found his knowledge was
adequate in family medicine, but in obstetrics, his clinical judgment and reasoning overall was
varied and concerning. (Exhibit 13, p. 36.) CPEP recommended:
Should Dr. Mena return to obstetrical care, he should
participate in a clinical experience to provide the necessary
supervision required as he addresses the areas of
demonstrated need for obstetrical care. Dr. Mena should
initially have 100% direct supervision in the inpatient
obstetrical care setting as well as retrospective chart review
in the last trimester to determine relevant issues related to
delivery. (Exhibit 13, p. 38.)
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On June 23, 2009, Dr. Mena signed a Stipulation and Order, which is included in the
Board's pleadings record, with the Board of Medicine related to Dr. Mena's training and ability
to perform certain medical procedures, including obstetrics and treat chronic pain. (Paragraph II.)
In Paragraphs VI(b) and VII of the Stipulation and Order, Dr. Mena stipulated to a permanent
restriction on performing obstetrics and treating chronic pain patients. He also agreed to limit his
work hours and continue in treatment with a Board approved counselor and psychiatrist and
agreed to follow their recommendations.
On September 26, 2011, an Order Terminating Stipulation and Order was signed by the
Board chair. That Order was mailed to Dr. Mena on September 27, 2011. On October 13, 2011,
a letter was sent to Dr. Mena reminding him of the permanent restriction on obstetrics. (Exhibit
3.) The letter did not refer to the permanent restriction on chronic pain treatment but that is
included in Dr. Mena' s Stipulation and agreement with the Board.
Within a few days of termination of the Stipulation and Order, on October 3, 2011, the
Board received a notice from St. Benedicts Family Medical Center that they had taken an adverse
clinical privilege action involving Dr. Mena. Pursuant to Idaho Code §39-1393, hospitals are
required to report adverse actions to the Board of Medicine. That letter was admitted as Exhibit
1 and notes that Dr. Mena had agreed to obtain additional training before he exercised any
privileges and he failed to receive the training so his medical staff membership was forfeited.
There is no explanation for why the hospital delayed reporting the adverse action which was
taken April 15, 2011.
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Upon receipt of that letter from the hospital, the Board staff initiated an investigation and
wrote to Dr. Mena on October 11, 2011 for an explanation. (Exhibit 2.) The letter noted that the
adverse clinical privilege action indicated he had not completed required educational training.
The Board staff received an undated written response from Dr. Mena which was admitted
as Exhibit 4. A review of that letter indicates that it is disjointed, tangential and irrational.
During the hearing, Dr. Mena admitted that the letter was concerning and tried to explain that it
should have never been sent. (Tr., p. 137, ls. 2-18 and p. 138, ls. 14-25.) He acknowledged
staying up all night to polish the drafts. (Tr., p. 138, ls. 19-20.)
However, in an email sent later on November 15, 2011, Dr. Mena provided the Board
investigator with a one page Conclusion to be annexed to his prior response. (Exhibit 5.) That
Conclusion is still as disjointed, tangential and irrational as Exhibit 4.
The Board reviewed Dr. Mena's responses at the December, 2011 Board meeting. (Tr., p.
15, ls. 17-24.) Given Dr. Mena's psychiatric history and cognitive difficulties as noted in the
prior evaluations, the Board was particularly disturbed by and concerned about Dr. Mena' s
responses. (Tr., p. 16, ls. 6-11.) The Board instructed the staff to institute Disabled Physician
Act proceedings to review Dr. Mena's ability to practice with reasonable skill and safety. (Tr., p.
17, ls. 1-3.)

In an email dated December 29, 2011, Dr. Mena advised the Board attorney that he would
never be allowed to be Board certified in family practice because of the fact that he agreed to
permanently restrict obstetrics in 2009. (Exhibit 6.) At the hearing, Dr. Mena testified that the
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American Board of Family Practice mistakenly allowed him to take the Board certification exam
in April, 2013 and he failed that exam by a very large margin. (Tr., p. 150, ls. 10-19; p. 65, ls.
21-25; and p. 96, ls. 5-22.)

In Orders dated May 14, 2012, the Board created an Examining Committee pursuant to
'the Disabled Physician Act and ordered Dr. Mena to appear for an examination. (Board pleading
record.) That Examination Committee consisted of Dr. Jeffrey Berlant, a psychiatrist; Dr. Martin
Gabica, a family practice physician; and Dr. Ronald Larsen, a psychiatrist. (Tr., p. 17, ls. 23-25;
p. 18, ls. 1-4.) The Examining Committee met with Dr. Mena on June 13, 2012.
They issued their report June 29, 2012 which was admitted as Exhibit 8. That report lists
the records that the Examining Committee reviewed, including Exhibits 11, 12 and 13. The
report indicates that the Examining Committee met with Dr. Mena on June 13, 2012 for 90
minutes. The report states:
Dr. Mena provided a verbal summary of the events that led to
Board's involvement. He revealed that he has benefitted
from treatment for Depression and Anxiety. He stated that
,he is under Psychiatric care and plans to continue with that
care. Treatment for Sleep Apnea has also addressed past
concerns about "slurred speech" and "tiredness".
A review of prior examinations revealed that Robert has been
found to have Obsessive - Compulsive and Narcissistic
personality traits. There is also evidence for deficits in
Cognitive
processing
speed
demonstrated
on
Neuropsychological testing. The PACE evaluation revealed
deficits in Obstetrics knowledge. These findings, as well as
past concerns about chart completion, were discussed with
Dr. Mena. He admitted that he signed and submitted a
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version of the "Undated response to the Board" without
reading its contents.
Based upon their review of the reports and their meeting with Dr. Mena, the Examining
Committee issued the following recommendation:
The Examination committee concluded that Dr. Robert Mena
can continue his present practice of medicine with reasonable
skill and safety, with required management including:
Repeat Neuropsychological testing by Dr. Craig Beaver
Continued outpatient Psychiatric care
Reevaluation in two years, with continuing Board
oversight
Consistent with the recommendation of the Examining Committee, on September 10,
2012, Dr. Mena completed a neuropsychological examination by Dr. Craig Beaver. A detailed
report prepared by Dr. Beaver was admitted as Exhibit 9. Dr. Beaver conducted a variety of
psychological tests. His report reviewed the prior Betty Ford evaluation, PACE evaluation and
CPEP evaluation which had also been reviewed by the Examining Committee. (Exhibits 11, 12
and 13.) Dr. Beaver reported that Dr. Mena was currently on Lexapro and was continuing in
counseling. (Exhibit 9, p. 5.) On Page 7 of his report, Dr. Beaver noted that Dr. Mena's memory
functioning had significantly dropped from Dr. Beaver's prior testing. (Exhibit 9, pp. 7 and 8.)
Dr. Beaver confirmed the obsessive compulsive disorder and continuing narcissistic personality
traits together with sleep apnea. Dr. Beaver made the following recommendations:
2.

In considering further care and treatment, I would recommend the
following:
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3.

a.

Dr. Mena continues to need to follow medical
recommendations with regard to his sleep apnea. For
example, continued use of the CP AP machine if
indicated.

b.

Dr. Mena is currently on a low dose of Lexapro
which his psychotherapist and he have noted to be
beneficial. I would defer to Dr. Albright as to his
continuing need for medication.

c.

Dr. Mena reports his psychotherapy experiences have
been positive, and he is dealing well with his
stressors and has learned much from his experience.
This occurs within the context of him having a
significantly reduced level of practice for a variety of
reasons. I still have concern that if Dr. Mena enters a
fast-paced clinical practice, for example in a move to
Kellogg, some of the issues or concerns previously
involving Dr. Mena could potentially arise again.
Therefore, I would recommend if Dr. Mena is transferring to a new work situation, such as the clinic in
Kellogg, he be required to be involved with
individual psychotherapy on a regular basis during
the first six months of entry into that job
circumstance. Further, that there be good
communication between prior mental health
evaluators or treatment professionals that have been
involved with Dr. Mena and whoever provides those
services to him. This would allow continued
monitoring and support for Dr. Mena as it relates to
some of the interpersonal and personality dynamics
that appear to have contributing to his prior
difficulties.

In regards to fitness-for-duty issues as a family practice physician, I
would note the following:
a.

Dr. Mena has undergone a substantial amount of
additional
evaluation and other supportive
interventions with regard to his clinical skills. He is
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currently not allowed to return to his hospital-based
practice in the Jerome area, and it has been
specifically recommended that he not engage in OB
practice. I would defer to the Board of Medicine as
to the necessity of continuing restrictions in those
areas.
b.

From a neurocognitive perspective, I did not observe
any neurocognitive deficits that would interfere with
his capacity to engage in clinical practice as a family
practice physician.

c.

Given his prior history and concerns, I would
recommend he engage in the individual counseling,
as I described above, to ensure that some of his
personal dynamics do not again create difficulties for
him.

At the Board meeting in September, 2012, the Board reviewed the Examining
Committee's Report and Dr. Beaver's recommendations and, pursuant to Idaho Code §54-1836,
accepted the recommendations of those evaluators. (Tr., p. 19, ls. 11-14.) A draft Stipulation
and Order consistent with those recommendations was submitted to Dr. Mena and he refused to
sign the Stipulation and Order. (Tr., p. 19, ls. 15-22.)
Consequently, Dr. Mena was scheduled for and attended a personal appearance with the
Board on March 1, 2013. (Tr., p. 19, ls. 23-25.) The Board reaffirmed their acceptance of the
Examining Committee's Report and Dr. Beaver's recommendations. (Tr., p. 20, ls. 4-9.) When
Dr. Mena still refused to voluntarily agree to follow those recommendations, a hearing was
scheduled.

- l ! ..

The Hearing Officer issued Recommended Findings of Fact and Conclusions
November 14, 2013.

Law on

The District Court Opinion on Appeal, Pages 2 through 8, quoted

extensively from the Hearing Officer's Findings of Fact and Conclusions of Law and ruled there
was substantial evidence to support findings that Dr. Mena has been diagnosed with a variety of
psychological disorders including adjustment disorder, ADHD, personality disorder, mood
disorder, obsessive-compulsive disorder, narcissistic personality disorder and neuropsychological
abnormalities which impairments affected to his ability to practice with reasonable skill and
safety. (Opinion on Appeal, pp. 13-14.)
The Board adopted the Hearing Officer's Findings of Fact and Conclusions of Law and
issued a Final Order on January 7, 2014. The Board's Final Order allowed Dr. Mena to continue
practicing family practice with the following monitoring and restrictions:
1.

Respondent shall continue in treatment and on medication
and comply with the recommendations of his treating
psychiatrist and psychologist and authorize them to provide
quarterly status reports.

2. .

Dr. Mena shall not change his current psychiatrist or
psychologist without Board approval.

3.

Respondent's psychiatrist and psychologist must
immediately report to the Board any concerns about Dr.
Mena's ability to practice medicine with reasonable skill
and safety.

4.

Respondent shall continue in treatment for sleep apnea with
quarterly reports by his treating physician to the Board.

5.

Dr. Mena shall permanently cease practicing obstetrics and
chronic pain.
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6.

Dr. Beaver shall do a complete reevaluation in two (2)
years.

7.

Respondent shall provide all employers and the Chief of
Staff at each hospital with a copy of the Final Order.

8.

Dr. Mena to reimburse the Board for costs and fees.

Additional Issues On Appeal
The Board is entitled to costs and attorney's fees against Dr. Mena.

LEGAL ARGUMENT AND AUTHORITIES

I
Standard Of Review
The Court's review of the Board's action is governed by Idaho Code §67--5279(3) which
states:

(3) When the agency was required by the provisions of this chapter
or by other provisions of law to issue an order, the court shall
affirm the agency action unless the court finds that the agency's
findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole;
or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole
or in part, and remanded for further proceedings as necessary.
It is well established law that the District Court will defer to an agency's findings of fact
unless the findings are clearly erroneous and as to the weight of the evidence, the District Court

- 13 -

shall not substitute its judgment for that of any agency. Idaho Code §67-5279(1); Woodfield v.
Board of Professional Discipline, 127 Idaho 738, 744, 905 P.2d 1047 (Ct.App. 1995); Wheeler
v. Idaho Department of Health and Welfare, 147 Idaho 257, 260, 207 P.3d 988 (S.Ct. 2009).
Factual findings are not erroneous when supported by substantial evidence, even though
conflicting evidence exists. Riverside Development Co. v. Vandenberg, 137 Idaho 382, 48 P.3d
1271 (S.Ct. 2002).

A court shall affirm an agency action "unless substantial rights of the

appellant have been prejudiced." Idaho Code §67-5279(4); Angstman v. City of Boise, 128 Idaho
575, 577, 917 P.2d 409 (Ct.App. 1996); Wheeler v. Idaho Department of Health and Welfare,
147 Idaho 257, 260, 207 P.3d 988 (S.Ct. 2009).

On questions of law, the Court exercises free

review. Mercy Medical Center v. Ada County, 146 Idaho 226, 192 P.3d 1050 (S.Ct. 2008);
Riverside Development Company v. Vandenberg, 137 Idaho 382, 48 P.3d 1271 (S.Ct. 2002).
Error will not be presumed on appeal, but must be affirmatively shown by an appellant.
State v. Crawford, 104 Idaho 840, 841, 663 P.2d 1142 (Ct.App. 1983). An appellate court will
not search a record for unspecified and unsupported errors. State v. Crawford, supra; Drake v.
Craven, 105 Idaho 734, 672 P.2d 1064 (Ct.App. 1983-84); Woods v. Crouse, 101 Idaho 764, 620
P.2d 798 (1980); Idaho Appellate Rules 34 and 35.
In Bach v. Bagley, 148 Idaho 784, 229 P.3d 1146 (S.Ct. 2010), the Idaho Supreme
Court reaffirmed the well established rule that issues on appeal are waived unless supported with
relevant argument and authority. The Supreme Court stated:
Where an appellant fails to assert his assignments of error with
particularity and to support his position with sufficient authority,
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those assignments of error are too indefinite to be heard by the
Court. Randall v. Ganz, 96 Idaho 785, 788 537 P.2d 65, 68 (1975).
A general attack on the findings and conclusions of the district
court, without specific reference to evidentiary or legal errors, is
insufficient to preserve an issue. Michael v. Zehm, 74 Idaho 442,
445 263 Pl2d 990, 993 (1953). This Court will not search the
record on appeal for error. Suits v. Idaho Bd. of Prof[ Discipline,
138 Idaho 397,400, 64 P.3d 323, 326 (2003). Consequently, to the
extent that an assignment of error is not argued and supported in
compliance with the I.A.R. it is deemed to be waived. Suitts v.
Nix, 141 Idaho 706, 708, 117 P .3d 120, 122 (2005). 148 at 790.
The Supreme Court's ruling in Bach was recently reaffirmed in Bettwieser v. New York
Irrigation District, 154 Idaho 317,323,297 P.3d 1134, 1140 (S.Ct. February 22, 2013.)
Idaho Code §54-1833 allows the Board of Medicine to create an Examining Committee if
there are concerns about a physician's ability to practice with reasonable skill and safety due to
mental illness, physical illness or excessive use or abuse of drugs, including alcohol. Idaho Code
§54-1834 provides that the Examining Committee will personally meet with the physician. The
Examining Committee then submits a report to the Board pursuant to Idaho Code §54-1836.
That recommendation can include a recommendation on whether the physician is fit to practice
medicine, either on a restricted or unrestricted basis, and any management that the committee
may recommend. That recommendation is merely advisory.
Pursuant to Idaho Code §54-1836(b ), the Board may accept or reject the recommendation
of the Examining Committee. Idaho Code §54-1836(c) provides that if a physician is unwilling
to execute a voluntary agreement on any restrictions, the physician is entitled to a hearing and
formal proceedings before the Board and a determination on the evidence as to whether
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restrictions should be imposed.

Following the conclusion of the hearing, Idaho Code §54-

1837(c), provides:
At the conclusion of the hearing, the board shall make a
determination of the merits and if grounds therefor are found
to exist, may issue an order imposing one or more of the
following:
(1)

(2)

(3)

Make a recommendation that the physician submit to
the care, counseling, or treatment by physicians
acceptable to the board; or
Suspend or restrict the license of the physician to
practice medicine for the duration of his impairment;
or
Revoke the license of the physician to practice
medicine; and if grounds are not found to exist, the
board shall enter its order so stating, shall dismiss the
proceedings and shall provide the respondent a true
copy thereof.

The Board fully complied with all of the statutory requirements and procedures.

II
Dr. Mena's Brief Raises New Issues On Appeal Which Were Not Presented
To The District Court And Fails To Support Issues On Appeal
As noted above in the Standard of Review, this Court will not search a record for
unspecified and unsupported errors.

Furth~r, issues on appeal are waived unless supported with

relevant argument and authority and citations to transcripts and the record. Finally, issues not
raised in the District Court cannot be raised for the first time in the Idaho Supreme Court.
Insight LLC v. Gunter, 154 Idaho 779,302 P.3d 1052 (S.Ct. 2013.)
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In the District Court appeal, in the Board's initial Respondent's Brief filed June 30, 2014,
t11e Board identified various procedural defects in the Opening Brief filed by Dr. Mena. In an
Order filed July 17, 2014, the District Court issued an Order determining Dr. Mena had failed to
submit a brief that conformed with the requirements of Rule 35, I.AR. That Order noted that Dr.
Mena's Brief "does not contain an issues section, nor does it clearly delineate the issues asserted
in the body of the briefing. See I.R.C.P. 84(p) and I.AR. 35(a)(4)". The Court Order also cited
Carle v. State, 2013 WL 5979202 which ruled that an appellant must identify specific issues to
be considered on appeal and present arguments with citations to the record and transcript on
which the arguments rely. The Court allowed Dr. Mena an opportunity to submit a conforming
brief.
On July 25, 2014, Dr. Mena filed Petitioner's Amended Opening Brief on Judicial Review
in the District Court. On Page 3, Dr. Mena added a section entitled "Issues Presented on Appeal"
and identified five (5) specific alleged issues on appeal. In his current Idaho Supreme Court
brief, Dr. Mena's Issues on Appeal are found on Pages 3 and 4 of his Brief. The first five (5)
issues on appeal ;-;1-re the same as those raised in the District Court However, Dr. Mena attempts
to add three (3) new issues on appeal. New issues cannot be presented for the first time on this
farther appeal which were not presented to the District Court.
It is impossible to tie the Issues on Appeal with the arguments presented in Dr. Mena's

Brief None of the subsections in the legal arguments are tied to or bear any relationship to the
Issues on Appeal listed on Pages 3 and 4 of Dr. Mena's Brief. Rule 35(a)(c), I.AR., requires that
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argument sections be tied to the specific issues presented on appeal.

That rule further

requires that the argument include citations to authorities, statutes ahd ·parts of the transcript and
record relied upon.

Dr. Mena's Opening Brief in this Court still fails to comply with the

requirements of this rule. Dr. Mena's Brief and his appeal should be dismissed based upon his
failure to submit a brief which conforms with the requirements of Rule 35, I.A.R.
In an effort to respond to Dr. Mena's unsupported arguments, the Board will generally
utilize the subsection headings utilized by Dr. Mena in his Opening Brief even though those
subsection headings do not meet the requirements of the appellate rules for issues on appeaL

III
The Restrictions Imposed By The Board Were Appropriate Under
The Disabled Physician Act

Beginning on Page 7 of Dr. Mena's Opening Brief, Dr. Mena has a subheading entitled
"The Board saw no limitations in its discretion to impose 'sanctions' and 'restrictions' as if the
case were an MP A disciplinary matter; Petitioner saw the case as a much narrower one distinctly
governed by the DPA under which it was brought." In this section, and throughout much of the
Brief, it appears Dr. Mena is attempting to argue that the available options for the Board under
the Disabled Physician .Act are different than those available to the Board under the Medical
Practice Act. This is simply incorrect.
The Disabled Physician Act is found within the Medical Practice Act at Idaho Code §541831 through Idaho Code §54-1840. Contrary to Dr. Mena's argument, in this case, all of the
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Board proceedings were within and under the Disabled Physician Act process. With respect to
available options under the Disabled Physician Act, Idaho Code §54-1837(c) states:
At the conclusion of the hearing, the board shall make a determination of
the merits and, if grounds therefor are found to exist, may issue an order
imposing one or more of the following:
(1) Make a recommendation that the physician submit to the care,
counseling, or treatment by physicians acceptable to the board; or
(2) Suspend or restrict the license of the physician to practice medicine for
the duration of his impairment; or
(3) Revoke the license of the physician to practice medicine;
Contrary to Dr. Mena's argument, for a disciplinary proceeding under the Medical
Practice Act, the Board has the identical available options following hearing. Idaho Code §54l 806A(9) states:
(9) Adjudication of Discipline or Exoneration. The board shall make a
determination of the merits of all proceedings, studies and investigations
and, if grounds therefor are found to exist, may issue its order:
(a) Revoking the respondent physician's license to practice medicine;
(b) Suspending or restricting the respondent physician's license to practice
medicine;
(c) Imposing conditions or probation upon the respondent physician and
requiring rehabilitation planning, commitment and conditions upon such
respondent physician's licensure; ...

It is simply not correct that the options available to the Board are different between a disciplinary
proceeding and a Disabled Physician Act proceeding.
On Page 7 of his Brief~ DL l\1ena refers to the Board's compliance monitor's testimony
that the Board accepted the Ex~rnining Committee's recommendations at its September, 2012,
Board meeting and then Dr. Mena erroneously states that the Board did not tell Dr. Mena. In
fact, in the very next sentence of his Brief, DL Mena concedes the Board counsel did notify him
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Board's determination and asked Dr. Mena to voluntarily agree to comply with the
recommendations. Contrary to Dr. Mena's statement that he was not informed of the Examining
Committee results, on September 10, 2012, Dr. Mena scheduled, appeared for and completed a
neuropsychological examination by Dr. Craig Beaver as recommended by that Examining
Committee. (Exhibit 9.) Dr. Mena was scheduled for and personally appeared before the Board
on March 1, 2013 to review the Examining Committee Report.

Further, the Examining

Committee report was served on Dr. Mena via email and regular and certified mail as noted on a
Notice of Filing Examining Committee Report found in the Board's Agency Record, dated May
21, 2013.

Dr. Mena's statement that he was not advised of the Examining Committee

recommendations is simply incorrect.
On Page 7, Dr. Mena argues that the Board converted the Disabled Physician Act case to
a disciplinary matter because a hearing wa.s scheduled. The Disabled Physician Act requires the
Board to schedule a hearing. Idaho Code §54-1836(c).
On Page 7, Dr. Mena complains that none of the proposed Stipulations the Board
"pushed" on Dr. Mena were admitted as exhibits. Since none of the Stipulations were accepted
or signed by Dr. Mena, their admission would be improper settlement negotiations. Further,
there were no restrictions on Dr. Mena's ability to offer those draft Stipuiations as exhibits at the
hearing if he felt they were relevant, which he completely failed to do.
Dr. Mena then argues without any factual support that the Board does not differentiate
between disciplinary cases and Disabled Physician Act cases. That is absolutely incorrect and
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not supported by the record. The pleadings of record clearly indicate that this entire process was
conducted under the statutory mandates and in compliance with the Disabled Physician Act. Dr.
Mena has not pointed to one single place in the record that establishes that the Board did not
comply with and follow the statutory mandates of the Disabled Physician Act.
On Page 8, Dr. Mena states that the Board's Final Order does not once refer to the
Disabled Physician Act. In fact, the Board's Final Order attached and incorporated in full in the
Findings of Fact and Conclusions of Law of the Hearing Officer which were attached as Exhibit
A to the Board's Final Order. The Disabled Physician Act is referred to extensively in that
incorporated decision ..
In sum, Dr. Mena's first issue on appeal is without merit and should be denied.
IV
The Board's Filing Of Administrative Proceedings Under The DPA
Were Sufficient To Impose The Restrictions Which The Board Did Impose

Beginning on Page 8, Dr. Mena erroneously states the Disabled Physician Act case was
commenced May 21, 2012, "almost 11 months after the appointed Examining Committee issued
its report to the Board". In fact, the Examining Committee Report was issued June 29, 2012.
(Exhibit 8.) Dr. Mena's factual statement is absolutely incorrect.
As argued above, the options available to the Board are virtually identical whether the
proceedings are under the Disabled Physician Act or the Medical Practice Act. This second issue
on appeal is without merit and should be denied.
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V
The Board's Decision Was Not In Excess Of The Board's Statutory Authority
Under The Disabled Physician Act, Did Not Violate the Disabled Physician Act
And Was Not Made Upon Unlawful Procedure Under the Disabled Physician Act

Beginning on Page 10 through 15, Dr. Mena argues that the Disabled Physician Act is a
separate and disti7.ct process within the Medical Practice Act. The Board does not disagree. The
Board also agrees that there have been no Idaho cases discussing the Disabled Physician Act.
However, the statutory provisions are clear and unambiguous even in the absence of interpreting
case law.
Beginning on Page 11, Dr. Mena refers to various statutory provisions from the Disabled
Physician Act, but completely fails to show that the Board did not follow those statutory
procedures. The entire proceeding by the Board followed all of the statutory mandates of the
Disabled Physician Act. An Examining Committee was appointed to review whether Dr. Mena
was unable to practice medicine with reasonable skill and safety based upon mental illness or
physical illness. Idaho Code §54-1833. The Examining Committee met personally with Dr.
Mena and the Examining Committee submitted a report to the Board. Idaho Code §§54-1834
and 54-1836. Dr. Mena was provided with a copy of the Examining Committee report and
voluntarily submitted to the neuropsychological evaluation by Dr. Beaver recommended by the
Examining Com.111ittee.

When Dr. Mena was unwilling to voluntarily agree with the

recommended restrictions, a hearing was scheduled. Idaho Code §§54-1835 and 54-1836(c). A
Hearing Officer was appointed and both parties presented evidence. Idaho Code §54-1837(a)
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(b). The Her.ring Officer issued Recommended Findings of Fact and Conclusions of Law.
(Exhibit A of the Board's Final Order. ) The Board reviewed the Hearing Officer's decision and
placed restrictions on Dr. Mena's license consistent with the evidence presented.

Idaho Code

§54-1837(c).
Dr. Mena then makes a bald and unsupported statement that the Board exceeded its
statutory authority under the Disabled Physician Act, but cites no reference to the record or
procedure of the Board which in any way violated the Act. In fact, as noted above, the Board
fully complied with all of the statutory requirements of the Disabled Physician Act.
On Page ~ 4 of his Brief, Dr. Mena argues that because he did not voluntarily stipulate to
restrictions, the Board took the matter to a hearing. In fact, that is the procedure required by the
Disabled Physici,m Act. Idaho Code §54-1836(c).
Dr. Mena argues without any citation to the applicable statutes or the evidentiary record
that the Board "wholly failed to recognize the statutory distinction between disciplinary
sanctions" under the Medical Practice Act and licensing restrictions under the Disabled Physician
Act.

(Petitioner/Appellant's Opening Brief, Page 14.)

As previously noted, the statutory

language of the options are available to the Board under either process are identical. Idaho Code
§§54-1837(c) and 54-1806A(9).
In his Opmion on Appeal, on Pages 18 and 19, Judge Schroeder found that the Board
erred by using the word "sanctions", but merely required that word be changed to "restrictions."
The Board fully complied with the District Court's direction and issued an Amended Final Order
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Following Appe2.l on March 17, 2015.

With respect to the duration, the District Court did

require that the Board change the duration to the duration of the impairment. Again, the Board
fully complied with that direction in its Amended Final Order.
In sum, Dr. Mena's third issue on appeal is without merit and should be denied.
VI
The Board's Decision Was Based On Substantial And Competent Evidence

Beginning on Page 16 through 22 of his Brief, Dr. Mena argues that the Board's decision
is not supported by substantial and competent evidence. The Board disagrees and the District
Court on appeal disagreed. Dr. Mena has not established any error in the District Court decision.
On Pages 13 through 15 of its Opinion on Appeal, the District Court clearly found the
substantial evidence supported the Board's requirements and restrictions on Dr. Mena's license.
The District Court agreed with the findings of the Hearing Officer that Dr. Mena had been
diagnosed with ,arious psychological disorders, including an adjustment disorder, ADHD,
personality disorder, untreated mood disorder, obsessive-compulsive disorder, narcissistic
personality disorder and neuropsychological abnormalities. (Opinion on Appeal, p. 13.) The
District Court noted the Examining Committee and that Dr. Beaver recommended continued
psychological counseling and continued use of medication and CPEP. (Opinion on Appeal, pp.
13 and 14.) The District Court stated:
The board's requirement that Dr. Mena continue with his ongoing
medication and treatment, as recommended by his treating
psychiatrist and psychologist is supported by substantial evidence.
There is evidence that Dr. Mena suffers from mental conditions
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that adversely impact his ability to practice medicine with
reasonable skill or patient safety and which require ongoing
psychiatric and/or psychiatric monitoring. Dr. Mena himself
argued before the Board that he was accepting of continued
recommended treatment.
The Board prohibited Dr. Mena from practicing obstetrics and
chronic pain management permanently. He contends that this was
done without supporting evidence. However, the court notes the
evidence in the record concerning Dr. Mena's deficiencies in
practicing obstetrics and in chronic pain medication. (Opinion on
Appeal, p. 14.)
On Page 15, the District Court agam stated: "Substantial evidence supports the board's
conclusion that Dr. Mena should be, for reasons of patient safety, restricted from engaging in
obstetrics and chronic pain management. (Opinion on Appeal, p. 15.)
In this subsection, Dr. Mena makes extensive argument that when the Board reopened an
investigation of him in October 2011 based upon an adverse action report by the hospital, at the
time of the hearing, the Board presented no testimony regarding the basis for the hospital action.
Dr. Mena's argument was correctly overruled by the Hearing Officer. The unrefuted testimony
establishes that the Disabled Physician Act proceeding was based upon Dr. Mena's prior history
with the Board, ~ncluding multiple concerning evaluations, and his disjointed, tangential and
irrational response to the Board's request for information. (Exhibit 4.) (Tr., p. 15, ls.11-25; p.
16, ls. 1-25; p. 1'7, ls. 1-3.) This action was not based upon specific patient cases occurring at
the hospital and consequently any evidence of cases occurring at the hospital were irrelevant and
immaterial.
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In this section of his Brief, Dr. Mena makes multiple factual statements which have
absolutely no reference or citation to the administrative record and must be rejected and not
considered. In particular, on Page 19, Dr. Mena argues that the Board staff asked him to produce
a confidential patient chart for care occurring December, 2006.

That is incorrect and

unsupported.
On Pages 19 and 20, Dr. Mena complains that the Board did not offer certain exhibits at
the hearing and failed to call Board members to testify. Calling Board members to testify would
be like calling a presiding Judge to testify. Further, there was no restriction on Dr. Mena's ability
or opportunity to offer whatever evidence or witnesses he wished to and he did not do so. The
Board staff investigator testified and did testify that the Board had significant concerns at its
December, 2011, meeting about Petitioner's written response. (Tr., p. 16, ls. 9-11.)
On Pages 17 through 21, in attempting to explain away his disjointed and irrational letter,
Dr. Mena spends a great deal of time discussing that he was rushed in providing his written
response to the Board. However, he clearly had from October 11, 2011 to November 8, 2011.
(Board's Exhibit 2.) Dr. Mena complains that at the current hearing no evidence was presented
regarding any peer review action taken by the Jerome Hospital. However, as Dr. Mena himself
has conceded, the focus of the current proceeding was his mental health, not any standard of care
violations.

Dr. Mena's attempt to explain away the disjointed and irrational response he

submitted to the Board is not convincing and neither the Hearing Officer, the Board or the
District Court found that defense to have credibility.

- 26 -

On Page 20, Dr. Mena then complains that the Board asserted a peer review privilege
regarding credentialing proceedings occurring in 2012. It is in fact Dr. Mena who is confusing a
disciplinary proceeding with a Disabled Physician Act proceeding. The objection based upon the
peer review privilege and relevance was correctly sustained by the Hearing Officer.
As noted above, the District Court clearly found that the Board's decision was based upon
substantial and competent evidence and Dr. Mena has not established otherwise on this appeal.
This fourth issue on appeal is without merit and should be denied.
VII
The Examining Committee's Review And Report Do Support The Board's Action

In this subsection of his Brief, Dr. Mena complains that the Board did not call the three
Examining Committee members or Dr. Craig Beaver to testify as witnesses. However, their
written reports were admitted into evidence as Exhibits 8 and 9 without objection. (Tr., p. 2, ls.
21-25; p. 3, ls. 1-4.) Consequently, there was no need to call them as witnesses. Further, there
was no prohibition on Dr. Mena calling those individuals as witnesses had he felt their testimony
was necessary.
Beginning on Page 22, Dr. Mena erroneously argues that the Examining Committee and
Dr. Beaver all found him "fit" to practice in June, 2012. That is completely contrary to the
evidence. The Examining Committee and Dr. Beaver all reviewed the evaluations from Betty
Ford, PACE and CPEP and found Dr. Mena had psychiatric conditions which required further
monitoring and ongoing treatment in order to practice with reasonable skill and safety. In its
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Opinion on Appeal, the District Court found the evidence established that Dr. Mena had been
diagnosed with various psychological disorders, including an adjustment disorder, ADHD,
personality disorder, untreated mood disorder, obsessive-compulsive disorder, narcissistic
personality disorder, and neuropsychological abnormalities which impaired Dr. Mena's ability to
safely practice. (Opinion on Appeal, p. 13.)
Contrary to Dr. Mena's argument, both the Examining Committee and Dr. Beaver
recommended ongoing treatment and monitoring. In fact, the Examining Committee concluded
Dr. Mena could continue his "present practice", with required management including repeat
neuropsychological testing by Dr. Craig Beaver, continued outpatient psychiatric care; and
reevaluation in two years with continuing Board oversight. The Examining Committee deferred
to the Board on the issue of obstetrics and Dr. Mena's "present practice" did not include
obstetrics of chrcnic pain management. (Exhibit 8, p. 2.)

Dr. Beaver recommended that Dr.

Mena be required to continue treatment for sleep apnea; continued psychotherapy and medication
management as determined by this psychiatrist, a reduced level of practice and ongoing
counseling.

(Exhibit 9, pp. 11-12.) Dr. Beaver also deferred to the Board on the issue of

obstetric practice.
With resp,~ct to the issue of obstetrics and chronic pain, the evidence is unrefuted that Dr.
Mena agreed to permanently stop practicing obstetrics and chronic pain management.
(Stipulation and Order, dated July 16, 2009, ,rYI(b) and ,rYII.) On appeal, the District Court
found that there substantial and competent evidence to support continuing that permanent

28 -

prohibition based upon significant deficiencies identified in the PACE and CPEP evaluations.
(Opinion on Appeal, p. 14.)

The District Court stated that substantial evidence supported the

Board's conclusion that Dr. Mena should, for reasons of patient safety, be restricted from
engaging in obstetrics and chronic pain management.

(Opinion on Appeal, p. 15.)

The

significant deficiencies were identified during psychological testing and evaluation of Dr. Mena.
In fact, Idaho Code §54-1837(c)(2) allows the Board, through the Disabled Physician Act,
to impose any aporopriate restrictions on the license of a physician to practice medicine. In this
case, the evaluations done at Betty Ford found Dr. Mena's test scores showed significantly
compromised cognitive functioning. (Exhibit 11, Page 42). The same evaluation found Dr.
Mena was currently functioning significantly below professional standards. (Exhibit 11, Page
50).
The evaluation conducted by the Colorado Physician Health Program found the same
concerns regarding Dr. Mena's cognitive functioning, but found he could work in a clinic based
setting with supervision and included a recommendation that Dr. Mena refrain from hospital
work. (Exhibit 1J, Page 4 and 6).
The PACE evaluation found below average performance on processing speed, general
cognitive proficiency, reasoning/calculation, memory, spatial processing and general cognitive
functioning.

(Exhibit 12, Page 3). The PACE evaluation noted weaknesses and the use of

opioids and inad~quate performance and significant deficiencies on Dr. Mena's approach to
obstetrics. (Exhibit 12, Page 4 and 8).
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Finally, the CPEP evaluation found Dr. Mena's knowledge in obstetrics with respect to
clinical judgment and reasoning was varied and concerning and that he should not practice
obstetrics without supervised additional training and direct supervision of 100% of all cases.
(Exhibit 13, Page 33, 36 and 38).
Finally, Dr. Mena agreed in June, 2009, that he would permanently cease treating
obstetrics and chronic pain. (June 23, 2009, Stipulation and Order, Paragraph VI(b)).
Consequently, there is significant substantial and competent evidence to support
restrictions on obstetrics and chronic pain through the Disabled Physician Act proceeding.
The District Court correctly concluded that the Board's Final Order was supported by the
evidence.

Dr. Mena's fifth issue on appeal is without merit and should be denied.
VIII
The Board Did Not Ignore The Disabled Physician Act Statutory Process

Beginning on Page 24, Dr. Mena raises a duplicative argument that somehow the Board
did not follow the Disabled Physician Act and converted the matter to a Medical Practice Act
evaluation. This is completely incorrect and Dr. Mena has not cited a single reference to the
statutes or record which would support his argument.
On Page 24, he complains that the District Court found substantial and competent
evidence that Dr. Mena did suffer from mental conditions which adversely impacted his ability to
practice medicine with reasonable skill and safety. (Opinion on Appeal, Page 14.) Dr. Mena
complains that the District Court did not cite the Examining Committee report, but the contents
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Exhibits 12 and 13. Exhibits 12 and 13 were in fact part of what the Examining Committee
reviewed in reaching its recommendation and support the restrictions imposed by the Board.
Based upon these exhibits, which were admitted without objection, the District Court correctly
reviewed the fact that Dr. Mena had been diagnosed with various psychological disorders
including a least of eight diagnoses. (Opinion on Appeal, Page 13.) These mental health records
were relied upon by the Examining Committee and Dr. Beaver and ultimately the Board and the
District Court in reaching their decisions.
This sixth issue on appeal is without merit and should be denied.
IX
The Board's Ruling Has Not Violated Petitioner's Substantial Rights

In this subsection of his Brief, beginning on Page 25 through 26, Dr. Mena discusses his
loss of Board certification by the American Board of Family Medicine. It is unclear what the
purpose of this argument is because Dr. Mena's Brief concedes his Board's certification is "not
directly at issue in this DP A case." (Petitioner's/Appellant's Opening Brief, pp. 25 and 26.) He
refers to multiple factual statements without any reference to the agency record for support.
Unsupported factual statements must be disregarded. Further, in his own Brief on Page 17, Dr.
Mena states that he lost his Board certification because it expired when he did not retest in late
2009.
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On Page 28, Dr. Mena refers to an Idaho Board of Pharmacy statute, Idaho Code §372718(g). That statute has never cited or relied upon by the Board and is not part of this current
proceeding.
This seventh issue on appeal is without merit and should be denied.
XI
The District Court Did Not Error In Affirming The Board's Final Order And By
Recommending Language Changes

In this assignment of error, Dr. Mena states that the District Court was troubled by the
Board's use of the word "sanctions" instead of "restrictions." The Board concurs that the District
Judge did determine that the Board's Final Order would need to be amended to use the word
"restrictions" rather "sanctions." The District Court further determined that the duration of the
restrictions would need to be "for the duration of the impairment." The Board agreed with the
District Court's decision and, in fact, did issue an Amended Final Order Following Appeal to
incorporate the District Court's directions.
XII
The Board Is Entitled To Costs And Attorney's Fees

The Board is entitled to costs and attorney's fees against Dr. Mena based upon his
frivolous and unsupported appeal. Idaho Code § 12-117 provides:
(1) Unless otherwise provided by statute, in any proceeding involving
as adverse parties a state agency or a political subdivision and a person,
the state agency, political subdivision or the court hearing the
proceeding, including on appeal, shall award the prevailing party
reasonable attorney's fees, witness fees and other reasonable expenses,
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if it finds that the nonprevailing party acted without a reasonable basis
in fact or law.
Idaho Code § 12-l 17 was most recently amended in 2012. Consequently, prior decisions which
determined that attorney's fees could not be awarded on appeal are no longer in force and effect.
In the case of Sopatyk v. Lemhi County, 151 Idaho 809, 264 P.3d 916 (S.Ct. 2011), the
Idaho Supreme Court ruled that Idaho Code §12-117 is the exclusive means for seeking
attorney's fees against the entities to which it applies. 151 Idaho at 818. The Court noted that
2010 amendments to Idaho Code § 12-117 by the Idaho Legislature inadvertently prohibited
awards of fees in petitions for review of administrative decisions. That ruling in Sopatyk has
now been overturned by the further amendments to Idaho Code § 12-11 7 occurring in 2012.
The language of Idaho Code § 12-117 that attorney's fees are allowable on appeal where
a non-prevailing party "acted without a reasonable basis" in law or fact has not been changed by
the most recent legislation. Consequently, prior cases on that language are applicable.
Fees can be awarded to the Board because Dr. Mena has filed an appeal and made
arguments without a reasonable basis in fact or law. Halvorson v. North Latah County Highway
District, 151 Idaho 196, 254 P .3d 497 (S.Ct. 2011 ). Attorney's fees are properly awarded under
Idaho Code § 12-117 when a party fails to provide any authority supporting its appeal and pursues
an appeal· without a reasonable basis in law or fact. Bonner County v. Bonner County Sheriff
Search and Rescue, Inc., 142 Idaho 788, 134 P.3d 639 (S.Ct. 2006); See also Castringo v.
McQuade, 141 Idaho 93, 106 P.3d 419 (S.Ct. 2005); Daw v. School District 91 Board of
Trustees, 136 Idaho 806, 41 P.3d 234 (S.Ct. 2001).
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In his Brief, Dr. Mena has completely failed to make any arguments supported by any
legal authority or reference to the record which have established any error by the District Court or
the Board in these proceedings. The appeal has absolutely no basis in law or fact and the Board
should be awardd costs and attorney's fees pursuant to Idaho Code § 12-117.
CONCLUSION

Based upon the foregoing, the Board respectfully requests the Supreme Court to deny Dr.
Mena's appeal and to grant the Board costs and attorney's fees.
DATED This..:V'stday of September, 2015.

URANGA & URANGA

~/2~
JEAN R. URANGA, Of the Firm
Attorneys for the Board
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I HEREBY CERTIFY That on this.,,J,/efday of September, 2014, I served true and
correct copies of the foregoing RESPONDENT'S BRIEF by depositing a copy thereof in the
United States mail, postage prepaid, in an envelope addressed to:
Joseph D. McCollum, Jr.
Hawley Troxell Ennis & Hawley, LLP
Attorneys at Law
877 W. Main Street, Suite 1000
Boise, Idaho 83701
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BEFORE THE IDAHO STATE BOARD OF MEDICilTu

In the Matter of:
ROBERT MICHAEL MENA, M.D.,
License No. M-8898,
Respondent.

)
)
)
)
)
)

Case No. 2007-BOM-5888

AMENDED FINAL ORDER FOLLOWING
APPEAL

Consistent with the Opinion on Appeal entered by Justice Gerald Schroeder on February 12,
2015, IT IS HEREBY ORDERED, pursuant to Idaho Code §54-1837(c)(2), that the following
restrictions shall apply to Respondent's license to practice medicine for the duration of his
impairment;
I.

Respondent shall continue ongoing treatment/medication and shall comply with

recommendations of his current and future treating psychiatrist and psychologist. Respondent shall
authorize them to issue regular quarterly status reports regarding his continuing treatment and·
condition to the Board. Such reports shall include, but are not limited to, Respondent's commitment
to ongoing psychiatric treatment/medication, compliance, response to treatment, recommended care
and treatment issues. Respondent shall provide the Board with written proof of compliance with this
paragraph within fifteen (15) days ofthe·date of the last signature below.
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2.

Respondent shall not change his current psychiatrist or psychologist without approval

of the Board. All requests for changes of his current psychiatrist or psychologist must be in writing
and petitioned for through the Board and approved, prior to any change.
3.

Respondent shall authorize his current and future psychiatrist and psychologist to

immediately report to the Board any concerns with his ability to practice medicine with reasonable
skill and safety.
4.

Respondent shall continue in treatment for sleep apnea and shall comply with the

recommendations of his current and future treating physician with respect to sleep apnea.
Respondent shall authorize his current and future treating physician to issue written quarterly status
reports regarding his continuing treatment and condition to the Board. Such reports shall include,
but are not limited to, Respondent's commitment to ongoing treatment/medication, compliance,
response to treatment, recommended care and treatment issues. Respondent shall provide the Board
with written proof of compliance with this paragraph within fifteen ( 15) days of the date of the last
signature below.
5.

Respondent shall permanently cease from practicing obstetrics and chronic pain

management.
6.

Respondent shall undergo a complete reevaluation by Dr. Craig Beaver two (2) years

from the date of the last signature below. Respondent shall authorize Dr. Beaver to issue a written
report within one (1) month after of the complete reevaluation to the Board.
7.

Respondent shall provide all employers and the Chief of Staff at each hospital where

he has applies for or obtains privileges, with a copy of this Amended Final Order. Respondent shall
provide the Board with written proof of compliance with this paragraph within fifteen ( 15) days of
the date his employment application for or obtaining of hospital privileges.
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8.

Pursuant to Idaho Code §54-1806(11), Respondent shall reimburse the Board

$6,191.14 for its costs and attorney's fees iucurred in this contested case proceeding within ninety
(90) days of the date of the last signature below, unless the Board appro-ves a prior payment schedule
submitted by Respondent. An accounting of the Board's costs and attorney's fees is attached as
Exhibit B to the Final Order dated January 7, 2014.
9.

Within six (6) months of the dnte of the last signature below, Respondent shall

facilitate and fully cooperate with a medical record review by Board staff.
IO.

Respondent shail execute a Release, attached hereto as Exhibit A, authorizing any

person or entity having information relevant to Respondent's compliance with the provisions of this
Amended Final Order to release such information to the Board.
11.

Respondent shall obey all federal, state and local laws. and all rules governing the

practice of medicine in Idaho.
12,

This Amended Final Order shall not be considered a public record as that term is used

in the Idaho Code. howeverthis Amended Final Order shall be provided by the Board to the National
Practitioner Data.bank and to any licensing or state regulatory agencies who request information.
DATED This _l]_ day of March, 2015.
IDAHO ST A TE BOARD OF MEDICrNE

--- -------_._W ___

BARRY F. BEi 1 t' ,TT, M.D.
Chainnan
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CERTIFICATE OF SERVICE
j/)

I HEREBY CERTIFY That on this _j_l_ day of March, 2015, I served true and correct copies
of the foregoing AMENDED FINAL ORDER FOLLOWING APPEAL by depositing copies thereof
in the United States mail, postage prepaid, in envelopes addressed to:
Jean R. Uranga
URANGA & URANGA
714 North 5th Street

P.O. Box 1678
Boise, Idaho 83701
Joseph D. McCollum, Jr.
Hawley Troxell Ennis & Hawley, LLP
Attorneys at Law
877 W. Main Street, Suite 1000
Boise, Idaho 83701
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AUTHORIZATION FOR RELEASE OF INFORMATION
I hereby authorize and direct any hospital, physician or other
person who has any information regarding my compliance with the
Amended Final Order of the Idaho State Board of Medicine, at any
time to release any and all medical records, reports and/or
information to the Idaho State Board of Medicine, to Jean R.
Uranga, attorney for the Idaho State Board of Medicine, or to such
other representative of the Idaho State Board of Medicine as may be
designated, for examination and for copying thereof, upon request
for such records, reports or information.
I further authorize any hospital, physician or other person
who has such information to consult with or discuss such information with any of the above entities or persons.
I further consent that a photocopy of this Authorization may
be used in lieu of the original hereof.
DATED This _ _ day of March, 2015.

ROBERT MICHAEL MENA, M.D.
STATE OF IDAHO
:ss

County of

)

On this _ _ day of March, 2015, before me, the undersigned,
a Notary Public in and for said State, personally appeared ROBERT
MICHAEL MENA, M.D., known or identified to me to be the person
whose name is subscribed to the within instrument, and acknowledged
to me that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal the day and year in this certificate first above
written.

NOTARY PUBLIC FOR IDAHO
Residing at:
My Commission Expires:
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